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REASONS FOR SENTENCING
DELIVERED FROM THE BENCH

[1] 'GOWER J (Cral): This is a somewhat unusual case for reasons which |

W|I| come fo briefly, but let me start with the c1rcumstances Mr. Barry pled guilty in
. January of this year to a charge of common assault on Shannon D Orsay in Wh[tehorse

on October 11, 2008, about a year an_d a half ago.

: | [2] - The facts of the offence are that Mr Barry and Ms. D’ Orsay had travelled to the
_ Yukon for the purpose of Mr. Barry visiting his chlldren here. On October 10th, they
went toa Ioeal ta_vern, spen_t some time there, atcohol was consumed, and there was -
:  _ Some'dahcing. Mr. Barry was observed to be dancing with some other ladies .in the

"tavern. This apparently upset Ms. _D"Orsay, and there was a brief argument in the
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" tavern. Ms. D'Orsay said she was leaving; Mr. Barry walkéd her back to their hotel room
in downtown Whitehorse. Along the way they argued guite vot:iferously. Defence
counsel referred to them as “screaming _at each other.” They arrived at the hotel room.
The screaming and arguing continued. They began to push and shove each other, but

.there were no blows inflicted.

[3]  Mr. Barry left the hotel room and went outside of the hotel for an unspecified
period of time, presumably to defuse the situation,“and'with the hope that matters and
‘tempers wouid cool. However, when he returned the screaming continued on both
sides. At some point, Mr. Barry noticed that a pierced garing' oh one of his ears was
- almost torn out, and there was some blood. He bfaims_that Ms. D'Orsay threw some
cold water on him. He respohded by getting up and the pusﬁing continued. | Mr. Barry
threw Ms. D’Orsay onto a bed, stru;:k hér a number of times on various parts of her
- body and laid his arm across her throat. The bIow:s-caused some injuries to Ms.
'- D’Orsay, in particular, a noticeably deep purple bruise to o'ne ofher arms. Mr. Barry

thén left the hotel room.

[4]  The RCMP attended about 1:20 a.m. on October 11, 2009, They noticed that Ms.
D’Qréay also .had a bloody nose,.and that.th'ere wés a s.mall' cut associated with that on .
| . her nose. Neither Crown nor defence can be s_uré _what'caused that cut. Because the
poﬁce could not locate Mr. Barry at that time, a warrant for his arrest was issued.

" However, thé next morning, he returhed, as.l understahd it, to the hotel room. He anc_:l
Ms. D’Orsay were able to deal .wit_h éach bther on civil ferms, énd 'arranged_ to tré'\/el"

back to Fort McMurray together. it was not until sometime in December 2009 that Mr.
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Barry was arrested in Fort McMurray on the oufstanding Canada-wide warrant. He tells

me that he was held in custody overnight and released tha following morning.

[5]  Although this guilty plea comes after the preliminary inquiry, there are a couple of
points rélating'to the plea which are significant: Firstly, the second count on the indictment
is a charge of attempting.to render Ms. D'Orsay unconscious, contrary to s. 246(a) of the
Criminal Code. That is a straight indictable offence by law, and explains why the common
assault also proceeded indictably. The chargé unders. 246(a) will be stayed by the |

. Crown at the conclusion of these proceedings. But for that offence, the Crown tells me

that the matter of the assault would likely have simply proceeded summarily.

[6] Tha second point of significance here is that current Crown counsel was not

assigned the fila until fairly recent days or waéks. Had that happened earlier,. and an

opportunity been given for defence and Crcwn to discuss the matter .at somé__length, it

: seerns'very likely that this ma{ter would have been resolvedrhcch sooner by way of .a.
gurlty plea, as opposed to havmg to proceed toa prehmmary inquiry. So, there is

| significance to the guilty plea and the acceptance of respon8|b|hty by Mr. Barry, and,

~ based on the submissions from counsel, the delay in that gurlty plea belng entered is

. not the fault of Mr Barry

.[7] -t is alao important to note here that Mr. Barry has a poSitivé pre-sentence report.
He is 33 years old, without any criminal record. Since he was arrested and released on
this matter in December of 2009, there have been no issues at:all re'gardi.ng any breach
of his ralease conditions, 'e\ran though.l understand that Ma. ID’Or.say continues to

reside in Fort McMurray, where Mr. Barry lives.
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[8] Mr. Barry was born and raised in Cape Breton, Nova Scotia. He comes from a
family of seven other siblings and has an excellent relationship with his mother and an
improving relationship with his father. He left home when he was .18 years old, after
graduating from high school, and moved out to A.Iberta in search of employment. Prior
to .that, as | understand it, he had completed a ten—monfh machinist program at the
Noya Scotia Community College, and then later in life, between 19899 and 2004, he

completed his journeyman electrical certification in Alberta.

[9] It would appear that he has been_ employed more or less consistently since he
was 19 years old, in positions including a welder-pipefitter, and later as an electrician.
He i.s.cu'rrently employed with a company in Fort McMurray called Nexe.n Inc. He has
had that employment since November of 2010. His supervisor was interviewed and |

described Mr. Barry as an excellent worker.

[10] . Mr. 'Barry has two children from a previous reFaﬁonship residing in Whitehorse,
aged 11 and nine, and his former common-law from that relationship continues to get

alon'g well with him, and they appear to be confinuing,as friends.

[11] Since this'incident, the relationship with Ms. D’Orsay terminat_ed, and, for the
past year or 50, Mr. Barry hae been in a relationship with another woman by the name

| ._ of Lara C.ampbeH. They have bee_n living together in the sarﬁe residence fbr_ the iaet -

eeven months, but the'y.have knoWn each othef'fer the last four years. She was also |

interviewed by the Probation Officer and said that Mr. Barry has neve.r been aggressive

| WIth her and she feels that he does not have any issues that need addressmg, and |

_take that to be in relation to domestlc vuolence
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[12]  Although alcohol was involved in the offence, Mr. Barry denies having an alcohol
problem. He says that he started changing his ways about two years ago, and | take
that to be largely as a result of this offence. He has separated himself from some of his
drinking acquaintances and he says that his days of .go_ing to the bar are over. He has
had some intermirtte'nt_ drug use since he was a teenager, but apparently discontinﬁed
that for the last two years at least. A number of risk assessment instruménts were
administered by the Probation Offi.cer and they all indicate that Mr. Barry has no
problems with respect to alcohol abuse or drug abuse, and that his risk of reoffending is

ét the very low range.

[13] Mr. Barry indicated {o the P__robation.Ofﬁcer' fhat this type of behaviour is not
.s.omething within his value system. It is not something that he condones and he fully o
recognizes thét it should not have happened, that he .l(.)st contrbl that evening, and that
_ h_e constantly thinks about that night and wishes that he made the decision to stay away

- from the hotel room. | accept that as a genuine statement of his feelings in the matter.

| [14] Now, the injuries to Ms. D'Orsay certainly cannot be ighored. A Victim Impact
Statement has bée_n filed, and she talks in that statement of the profound effect that this
-incident has had upon her. The injuries, and | afn principally télking about the bruising
“here, took some significant time to heal. She says thét she was diagnosed with Post-
Traumatic Stress .Syhdrome as a result and had to undertake some cbunseiling. She

- says it took her montﬁs. to get through the emotional traurﬁa inﬂictéd by Mr. Barry. She
 says: | B - |

. “It's quite difficult to a_rticuiéte just how profoundly Darryl has
affected my life. I've never been able to understand how he
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could lose control to such an extent that he could damage
the one he'd claimed to love. And fruly, | suppose | never
will. 1 just hope that out all of all of this, he finds calmness
and contentment. Because despite everything he has done,
| know | have.”

| am pleased to hear that despite the trauma and the diffiéulty that Ms. D'Orsay has

experienced as a result of this offénce, she seems to have found her way through it to a

point of peace.

[15] Thare are a number of mitigatihg circumstances in this case which are of
significancé, even though the off.en.c_:e is a serious one and the courts do routinely look
upon this type of domestic violence with great concern. The mitigating circumstances
include the guilty plea and acceptance _of reaponsibility; the absence of any criminal
record; the fact that in addition to the absence of any criminal fECord, this seerhs to be
genuinely out of character for Mr. Barry; the fact. that he Has a solid employnﬁén_t history
| and a stable family situation; the fact that he has a Qery low risk of reoffending; the fact
- that although alcohol_ was involved, he does not appear to have any o'ngo.ing substance
abuse problem; and the fact that he is wiIIinQ to undertake whatever counselling may be

recommended by his Probation Officer, if probation is ordered.

: | [16] | Counsel.ha\ll.e ekalained to me.'_.that ordinarily this would have baen an

: app'ropfiate case for referfal fo the Domest.ic Violence Tréatrﬁent Option couﬁ in the
“Territorial Court, but fbf the fact that Mr. Barry resides a.nd is steadily émbloyed ina .

- good position in Fort McMurray. HoWever; as | say, he has indicated a willingness to
 pursue and .underta'ke any counaelllin.g that may be available to him in Fort McMurray,' if

directed. The Probation Officer who prepared the pre-sentence report tells me that there
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is a 16-week program that he is aware of in Fort McMurray. He is not aware of whether
there is a low intensity program, such as there is in Whitehorse, for domestic violence
options. if there is not, it may be that, if recommended, Mr. Barry will have to complete

the entire 16-week program, which is a significant undertaking.

[17] Now, what is somewhat unusual abodt this case is that Crown initially indicated
fo me that the submissions he was making were in the néture of a j.oint s.ubmission, and
3 that is for suspending the passing of sentence and placing the offender on probation for
a period of one year under the conditions recommended iri the pre-sentence report.

_ Howéver, after some discussion -about_ what the likely disposition would have been had
~Mr. Barry boen able to complete the DVTO program here _in Whitehorse, which he was
not able to do, through no fault of his own, Crown.conce_ded that a conditional discharge

~ with probation would have been a likely disposition in that court.

_ [18] Crown counsel very fairly 'con'cedes that, even in these circdmstances, this is not -
a c_ia_ssic.j'oiht su'bmission'in the sense that defence counsel would be prociudéd from
arguing that a conditionai_discharge would be appropriate. Therefore, Crown counsel

sobmits that it is open for mel to consider such :a disposition, notwithstanding the initial

| '. “‘joint". request for a suspended sentence.

[19] The difference beiween the two dispositions is, of course, signii‘icant. With a
suspended sentence, there is a conviction entered sgainst the offender, whereas with a
- conditional discharge, assuming that the period of probation is compléted without any

:' difficulty, ihen the discharge becomes sbsolute and thé accuséd is deemed not to have.

beer_i convicted 'undei_' the relevant provision in the Criminal Code. Thét is important, at
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least within Canada, because it means that the accused effectively, if the discharge
becomes absolute, does nbt have a criminal record in the sense that a criminal record
usually means a record of criminal conviction. Whether that will assist Mr. Barry in other
respects, such as croésing the Canadian border into other countries, | do not know.
That is an issue for him because he continues to.visit his children in Whitehorse on a
regulér basis; ahd, of course, the Yukon is'adjacent to Alaska, and there is the
likelihood of vacations across the Alaskan border and vacations to other warmer
climates, where a criminal record could be an impediment for him. But, it is not just the
border .crossihg that is the issue hére. It is the guestion of whaf, in all of the
_Circumstances,. is the most appropriate disposition, takihg intd account the _principles of
sentenci_ng, which _incl’ude deterrenc_:e and denunciation, aé well a.s..the pros_pects of Mr.
Barry_rehabilitating and cohtinuing tobea productive member of society and a good

father.

 [20] It strikes me, in all of those circumstances, that a condifional'_disc'harge is fhe
ép_prbpriéte disposition. It. is not a. slap o.h the wrist. It_wil!_be a period of probation for
- One year. That prob_ation will include an abstention from drugs or alcohol and a
reqﬁirerhent to.provide sampleé for analysis. It will include a condition that Mr. Barry not
. attend any bar or tavern br off-sales, and to take 1the'counsel.!ing thét may be
| recorhmended, which could well end up including the 16-week program, which would be
: é very significant commitment of_time for ﬁim. S_o, if Mr. .Barry is abler to Complete and
édmply_with those conditions, and the others Which ! Will come toin a moment, then he
B _ Will indeed ha-\(e eaméd his conditional discharge, or his absolute discharge, which will -

“be the case if the period of probation is completed satisfactorily.
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[21] Thus, | am going to conditionally discharge Mr. Barry and place him on a
p_rdbation order for a period of one year. The conditions of the probation will specifically

be as follows:

1. Keep the peace and be of good behaviour; and appear before the Court
‘when required to do so by th.é Court;

2. Report to a Probation Officer within two working days and thereafter when,
and in the manner directed by your Probaﬁon Officer;

3. Notify'the Probation Officer in advance of ahy change of name or address,
and prompﬂ_y notify the Proba'tion Officer of any change of employment or
occupation; | | |

4, Abstain absolutely erm the _possession or consumption of alcohol and

- controlled drugs or substanée_s, except in accordance with a prescription
given to you by a.qualiﬁéd medical practitioner;

5.  Provide a sa’r_-np.le of yo'ur br_éath_for the ;ﬁ'urposes of analysis upon
demand by' a Peace Officer who has reason to believe that you may have
failed to comply with this condition;

6. _. ' Not _'att'e_nd any ba_r, tavern, off-sales or'c')t_her comméréial premises _whose
primary purpose is the séle of alcohol; -

7. T'ake such aléohof and/or drug assessment, counselli.ng or programming
as directed by your Probatibn Ofﬁcer;. - |

8.. Take such ot_her asseésmént, counselling, and programming as directed
Iby. your Supervisor; including dor_nestié viblence'programming;

| .9 Have no contact directly or indirectly or communication in any way with
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Shannon D’Orsay, except with the pfior written permission of your
Probation Officer, and in consultation with Victim Services and Family and
Children Services;
'10. - Provide your Probation Officer with consents to release information with
regard to your péﬁicipatibn' in any programming,_ counselling, employment,
or educational activities that you have bée_n directed to do pursuant to this

order.

- [22] That completes the terms of your probation. Crown has not asked for and | will
-hot fnake a DNA order or a firearms order in this case. However, there is the matter of
the victim crime surcharge, and | need some help on what that is in these

_circumstances.

[23]. | MR._GOUAILLIER: _ The victim fine surcharge,'l believe Crown | think

proceeded by indictment, it's $100.

- [24] .THE COURT: o  What is the section number again? | cah never
remember. |
[25] MR.GOUAILLIER: It's notin the Criminal Code, it's in the -- it's territorial
- legislation. | | | |
[26] THE COURT: "Mr. Roothman, do you know?
[27] MR.ROOTHMAN: .;'_t:ssjoo; but I saw it in the Criminal Code.

| [28] THE COURT: o _Ye_s, | have too and | am just -
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[20] MR. GOUAILLIER: Oh, is it?

[30] MR. ROOTHMAN: Yes, | saw it last night; Il jUst look. Yeah, 737 --
737(2) if no - yeah, it's subsection (b): if no fine is imposed on the offender for the

offence.

[31] THE COURT: Okay. So that justifies a $100 victim surcharge, and

- when will that be payable?
[32] MR.ROOTHMAN: ~ Forthwith.

[33] THE COURT: . | - Forthwith. All right. Mr. Barry, you have been given a-

-significant break. | hope you take full advantage of that, sir.

- t34] THE ACCUSED: Yes, Your Honour. |
:[35] THECOURT: | wish you all the best.
| tssj THE ACCUSED: ~ Thankyou |
.[37]: | MR. GOUAILLIER: And yes, theré will be a sfay of proceedings on the

remaining count.

[38]  THE COURT: - Okay. Thank you.

el

- GOWER J.



