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[1] - Th:s is an appllcat|on by B.J.G. (Ms. R.) to have D.L. G (Mr G.) found in

contempt of court and punlshed by the |mposmon of a fine. She argues that he is in

| _' breach of an’ Order of thlS Court made June 25, 2010 in which the Court concluded that
:_.the partles son K, Who was then 12, and who has smce turned 13 shall ‘reside with

ea_ch party on alternating weeks :B.J.G.v. D.L.G. 2010 YKSC 33.

[2] b .Mr G., I want’to tell you now what conclusions | have reached. | have been
asked by Ms R to make a Iega! rulmg as to whether or not you were in contempt of the :
. Court s June 25 2010 Order lam requrred to apply the Iaw relatrng to contempt That

B 'Iaw says that if 1 am sa’nst" ed beyond a reasonabie doubt that the couit order requrred
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you to ensure that K resided with Ms. R. from at Ieast'Sep_tembe'r 13,2010 to
September 17, 2010 at 3:30 p.m. and you deliberately did no_t.do that, you are in
contempt of the Court Order. In this case, questions relating to the circumstances of
‘what happened .between K. and his rhother',' and what K. was saying and doing are not
Televant to Whefher the order was breached. They are f_hoUgh, impor{ant in terms of |

" whatthe conséquences of a finding of the contempt should be.

[3] [am satisﬁed beyond a reasonable doubt. that the Céurt Order required you to
.e_nsure that K. resi'dled' with Ms; R. from af Ieasf Septef‘nber 13,2010 to_September 17,
2'0.10 at'3:30 p.m. .a'nd you de[_iberately did not do t'hat.' In terms of'the_consequences to
you of ’_that conclusion, i héve taken into account a number of factors. The first is the
difficult circumstances you found yourself i'n, given. the fight betwéen K. and his mother
that was did' not directly involve yo.u, was quite intense, and _a_ccordinQ to both you and .
- Ms. R.., hﬁtade K. angry and quité up#e’c. The second is the explanation you have
provi.cjled for why .yc':.u did what you did. 'fhe third is the evidence of Dr. Posthuma as to
‘what K. told. him about his _wishes.'Thé fourtﬁ is your sfatefnent in your affidavit:that you
, are genufnel_y sorry for the c_lifficul'ty _éa_t:sed. The fifth is thezfact'that you made sure that
K was retumed on September 17" as required by an order of the Court. The sixth is the
- fact that there fhas been no répetitibh of the 'cor_a_ducft Iead.i_ng up to Ms. R.’s application.
(4] | 'Because of fhbsé _facto.rs, I agreé .with your Iawyer, Mr. Wiebach, that a ffne is not
.éppr_opriate. You ha\_l'e_ :purg_ed your coﬁtempt and nothing further needs to be done in

:this__'respect.._
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[5] | I will explain further my reasons for concluding that you were in contempt of the

Order by using several topics. They are these:
1. A review of the relevant facts

_' 2. Areview of the reasons vvhy, Ms. R., your lawyer argued that Mr. G. should
be found in contempt, and, Mr. G., the reasons your lawyer argued that you

- should not be found in contempt (the Submissions).
3. The reasons for_ the decision, using five headings:
a.. Why | have found that the Order was clear and concise;

b. Why | have found that Ms. R.’s Apptication for contempt does specify

precisely the provision of the_order alleged to be have been breached;
c. Why Mr. G’s conduct constitutes contempt;
" d. The reasons why Ipe_ople must comply'with Court Orders;.and
_e. What Mr. G, should have done and'not done and why.
. RELEVANT FACTS
[6] Some background rnformatron is helpful The June 25, 2010 Order was a final
: 'order At that tlme both parents applied to vary exrsting custody and access orders Ms.
: R asked for retroactrve and ongomg chrld support and an order that K. resrde with each

- '-on alternatlng weekends Mr. G. asked for® an order that he sha!l have custody of K.

_wrth generous access to Ms. R or in the alternatlve that they have jornt Iegal custody.”
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[7]  The Order of June 25, 2010 says:

-K. shall reside with each party on alternating weeks; and

-Mr. G.’s applications for an order that he shall have custody of K. with geherous
access to Mr. R. or in the alternative that they‘have }6int legal custody are

dismissed.

[8]  The Application containing the contempt allegation, filed September 16, 2010,

' states that it is for an order that:
1. This application be heard on short notice;
2. the child [K. be returned te_ his mother's care immediately;

3. the date and time for [K.] to change home be Friday at 3:30 p.m. unless -

otherwise agreed to in _Writing;

' 4 the_ RCMP be diret:te_d to assist the petitioner in ehforcing the terms of this

ordefand the order of Madam Justice Martinson,' made June 25, 2010;

5. the respondent be found to be in conteh'tpt of court and shall be punished by

- the imposition of afine; - :

" 6. the petitioner shall be awarded client and solicitor costs payable forthwith;

and,

7. such other relief as this Honourable Court deems just. -
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9] Ttte Application states that at the heafing of the Application, “the applicant will

. rely on the Affidavit of [Ms. R.], sworn on September 16, 2010, and the other process
filed herein."Mr. G. was served with the Application and Ms. R.’s aﬁidavtt on'September
16" and swore his own affidavit on September 16™. In it he say_s tpat he has read Ms.

R.s affidavit sworn September 16, 2010 and makes his affidavit in response to it.

| [10] Justice Stach, of this Court, heard the Application on September 17, 2010 and
made__vari.o.us orders: 2070 YKSC 55. He made an order that K pe returned to his
mother's care by 3:30 pm Friday, September 17, 2010. He directed thet th_e time for -
changing homes in the week on, week off access .order that conti_nues in existence be
varied to Friday of each week at 3:30_ pm_unless otherwise agreed by the parties in |
writing. He included an RCMP essist_ clause, though he stated he hoped it would. not be
- necessary. He granted Ms. R. special c_osts'en the basis that t'.he applicatio.n should not

have been necessary.

[11] Ms.R.and Mr. G. agtee about much in ternﬁs of what happened,'There'disagree .
- on some things and | will indicate where there is such a disagreem'eht about what

happened{

[12] - The week on week off arrangement had been in place since 2009 by egreement
of Ms. R. and Mr. G. At the time of the June 24" hee_ring the exchange was 'Frid'ay_at |
3:30 pm. Ms. R'’s claim was that it continue to be the' arréngetnent and that it be .

“incorporated into an Order. - -

[13]  During the course of the June 24th hearing the Court raised the question of

- whether the Court should hee-r from K. as to his views, B_oth-'parents opposed that
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- application, saying the Court should not hear from K.; | have explained the reasons for

that in a decision relating to K.’s legal rights to be heard: B.J.G. v. D.L.G., 2010 YKSC -

44,

[14] Mr. G. knew about the June 25., 2010. Order and what it said. As he says in his
affidavit dated November 25, 2010, at para. 3, I Was of course aWare that an order had
been m.ade by the Honourable Madam Justice Martinson on 25 June 2010, s_tipulat_ing

that [K].reside with me or the respondent on alternating weeks.”

[15]  Ms. R. and K. went to Nova Scotia from July 21st to August 4", Ms. R. sent
emails to Mr G in thls respect On IVIarch 20, 2010 she sald 1t is her mothers go™
blrthday on July 28th and advised of her plans saylng that they would be gone two

| weeks at the most and that she would glve hlrn the ltlnerary when she got it. On May

K 19, 201 0 she adv:sed that they wou!d be leavmg on July 21° and returning on August

| 4th at 10:40 p.m. S0 “K could go directly to our place if you want when we get back.” On
| Tuesday, Jqu 13, 2010 she emailed again, s_aying that K. asked to stay at his p!ace an
extra week to make ep for the week he wa.s away with her, so she will keep him the one
| extra day, Thu'rs'day:, take him to his place on Friday, and “we cah'continue on with the

. . one week aher_nating frem there. Thet will be a diﬁerent weekly ro‘ta_tion that's in pllace
now, so ['l make the changes‘ on_the.cale.ndar so that we each know what weeks we

~ can plan to do things with K etc. Thoughts?”

[16] Mr. G. did not reply to any of these emails. However, that is what happened. K. -

- spent the week of Friday, August 6" to Friday, August 13™ with his dad.-
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[17] On Friday, August. 13" K told Ms. R. that he and his dad have picked out a dog
from the pound and must wait 24 hours to pick it up. On August 14, 2010 K. went with

" his father to pick up his new dog from the pound.

el ' That day, August 14th, K. told his mother that he wanted to spend more time with
‘ his dad. According to her, he said that his mother had him for 11 years artd his dad now

B has more time to spend with him and he' is a boy and probably should be spendtng
“more time with his dad. He insisted on an answer and said that if she did not answer
“now and they start the new arrangement next week, he would get out of the car right

| . how :and walk to his dad’s. She told him that she believed the alternating schedule that _
- all agreed to and that was in the court order was the best arrangement:. If there was

something special he and his dad wanted fo do when K. was with hilm, his dad could

- contact .her and Iet -he.r know a'hd they could wot'k it out as they had always do'ne._ K. did

-~ not r_n'enti_on a change to the schedule again during the week he was with her.

[19] The next exchange was to be Friday, A_ugust 20" and K.V called h.is mother and
eaid he had to go to his dad’e as they were on a p"Iane early the next morning to_g.o to

. the PNE for the weekend. She took K. to Mr. G.’s reeidence at 6:30 p.m. Ms. R. and Mr.
G. disagree about notice.of. the trip.' Mr. IG. says that K. told her before the date that he
' would like to go and K. told him it was okay. He booked the tickets. She says that this .

was the fi rst tlme that she had heard of any such plan.

[20] Inany case, on August 27th K. teturned to her care in ac’cordancewith the week
_' on week otf Fnday o Fr[day schedule On or about August 28, 2010 Ms R.sentan

emall to Mr G. The emall says, in part
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-Hi [Mr. G.’s first name]

It would be greatly appreciated that when you require a change to the alternating
schedule with regards to K. that you contact me directly. | don't think it is a good
idea to have K. relay messages to me that you contacted him and said that he
needs to be at your place earlier than planned...

[21]  There is a further discussion in this email about how the exchanges should take
_place, which refers to Friday as the exch'ange date. Ms. R. received no response from

Mr. G.

_ [2'2]"- School this year started on S_eptembér 1% and K. resided with Ms. R. during the
- week of August 27" to Friday September 3,' 2010, again according to the week on week
~ off Friday to Friday schedule. During the week of September 3rd to Friday 10" K

resided with his dad, according to the F ri'day, week on, week off schedule.

= ) [23_]. _IIam now 'going to review the evidence specifically relating té the time frame with

respect to the matter now before the Court. Ms. R; and Mr. G. agree that on Thursday

| evening K. called Ms R.. and asked if he could épend the Weekend with'his dad as they._

were going to [a particular Iocatioﬁ] and he was tak_ing a friend. It was the last weekend |

before his _dad_ Would brihg th.e traiter back to Whitéhorse. They éame to an agreement
.’:chat .e\)énin_g_ a.bout K. 'takin_g their quad and é pla_'n wéé made for K. to pick it up it up on

Friday after she returned from work.

~[24] - She called him on Friday after work. K. and his mother got info an argument
“about whether he would s'pend that ev'ening with her, and about the'delivery of the quad’
| and he was quite angry wi{h. her. According to her he informed hér that he'decided he

w.a's staying at his dad’s house Ionger and would see her next Sunday, méaning
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September 19™. She told him that they had all agreed that his father would drop him off

' '.at eround 3:00 p.m. on Sunday September 12" K. said no he wasn’t'doing that and she
_ told hi_m he was doing that and they both hung up. She called him beck and told him she
did nqt appreciate the way he was speaking te her and reminded him that they can |
always talk abeuf things but he .shou!d not be yelling and being disrespectful beeause
that does not get them anywhere. According to her, K. was still angry end told her he

wouldn’t be over at all anymore.

| [25'] -She says that she called Mr. G.s cell and he ansWered and confirmed they would

.' _. be leaving in the morning and he would be back on Sunday because he had a meeting

at 2_:00 p.m. She told him about her suggestion that K. spend the night at her place and

| that he pick K. up in the.morning. Mr. G. said that she should work that out with K. and

“handed the phone to K.

[26] She says that K. was still really angry and he had decided that he wanted a -

-'c.hange to the schedﬁfe ar_.ad' he is just going to do it and she can't de anything abel_.lt it.
" He to!d.her t20. .take the “.b'ig child _support you're gettin_g now”, _deposit .it in his bank

- account -and_'he'.can" buy his owh food and stuff and he'll just see how sﬁe likes that. He

then ea_id he would stay an his dad’s for a month or two and see how ehe likes it. More

| Was said and he hung up on her.

[27] - K. did h_ot_return to her home on Sunday, September 12, .201_0. Mr. G. saye that
K. did not want to return. “I suggested K. eall and let his mother know what he was

_doinQ and tried to encourage him to 'go home but it was just simply'ne use, it was very B
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clear as soon as | mentioned this he was upset and almost into tears. It was virtually

impossible for him to force the boy at this stage.”

[28]' Ms. R.’s next step, the next day, Monday September 13, 2010, was to call her

- Iawyer and instruct her to send a letter to hls lawyer request[ng him to return K. to her

- home The Ietter sent by fax to his lawyer that day said, "Please have your client return

K. lmmedrately to our client's home. We ask that your client contact our client’s cell

_. phone to advise what time K. will be returning this evening.”

[29] Neither of those things happened. The next day, Tuesday, September 14, 2010,
her lawyer sent an email to his Iawyer saying that neither had occurred and stat-ing that
by not returning K to his motner’s ca_re, Mr. G. is in contempt of a court order. The email

' éaid., “Please advise immediately of your client's plan to return K to his mother’s care.”
'[30] On Wednesday, September 15, 2010, his lawyer wrote to her lawyer saying:

‘I have spoken o Mr. G. and he has advised that K. does not wish to return to Ms.
R's residence. Mr. G. will be contacting Ms. R by email in order to address the
srtuatlon dlrectly W|th her. .

[31] _There were email exchanges initiated by Mr. G that evening, Wednesday. He =

o _. explains that he asked K. to go home and he refused and asked his father to then take

" him to his (paternaf)'grandmother'_s house. Mr. G. deecribes how the' situation was
' -e_motienal for K. and K. broke down inte tears. He says K. seemed to be very upset
- about the arg"ume,nt he and she had over the We_ek'end'. Mr. G. says he *has no idea |

~“what engaged this but it is not good s'eeing K. this way.” .
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'. [32] Mr. G then says he is concerned about K.’s emotional status and that maybe a-
professional person needs to visit what this is all about. He says that K. has expressed
for the last year that he wants to be with hts dad. He told Ms. R. that he feels this is a

| problem and n.e_eds. to be deal with where everyone is happy'; He says he hopes they

_. can resolve the rnatter and “do what’s best for the child, heis a grOwing man now and |
~am very concerned that he. is happy." He conctudes by saying that if she cares to
discuss .the matter 0 we can ma.ke sure K.'s wishes are heardll would be available

anytime.

| [33].- -In her _responsex Ms. R. ekpresses surprise, saying that Ks welfare has always

| | been_and always will be her first priority. She says that if there are issues then she and
: K should Idiscuss them Vbetween' them. She adds that she has never experienced
anythmg llke this, and that if she feels a professronat needs to be mvolved she will

- 'rnvolve one. She says her partner i is away and she and K. would have time to discuss
'. the matters. She ooncludes .by sayrng, “I want you_to brlng K. or haye him brought home

this evening by 7:30 p.m. | will be homme waiting for him.”

- [34] Mr. G 'S response was that he'asked K. to call her so that two of them'can
i ;arrange whatever |t is that you would Irke to do. He sard K has told him he does not
want to go home even when he, Mr. G. told hlm he has to. He sald K. would call her that

night and he hopes the two of them can sort it out.

[35] The next morning, Thursday September 16 2010 she emar!ed to say that K. drd
3 .caII her last nlght and really, _I don t think it's approprlate to continue to put him in the _ '_

' rmlddle of this and I am askmg you fo not do this to him. We are the adults and as ] ve
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requested of you before, please stop having K. call me and make requests. Again, |
want you to bring K. home.”
[36] That evening, after the application was filed, K. sent an em'ait his mother. In it he
says:

Hi Mom,

_ " Thanks for the call tonight Mom. | just wanted you to understand my fee[ings
. about things and | hope you will support me and not cause hard feelings between
us. As | told you for quite a while | have wanted to stay with Dad for more than

, Half the time and I will stilf spend time with you, but | want my main home to be at
. Dad’s. :

This has nothing to do with me not loving you anymore but this is what | want to
do and | hope you will support me. - . _

Thank_s,
K

_ [3.7]‘ - K. did not come to his mother's home'. until after the. Court ordered on September

17, 2010, that he "be returned to his mother’s care by 3:30 p.m. Friday, September 17"

| _[38] That day, afterthe_ Court decision, Ms. R. sent ;m email to-Mr..G. asking if he
was gding to pick dp K. after school and bring hirn over and if so asking that he arrange |
_l to have K. brlng certaln thlngs and askmg if there is anythlng special gomg on next
week that she should know about. Mr. G. responded promptly, saylng “K will be
_returmng to your house after school 3 30 PM Fnday, this has been the way we have

done |t in the past and nothrng has changed !

I SUBMISSIONS

a. Reasons Why Ms. R. says Mr, G. was in Contempt



 B.J.G.v.DLG. o Page: 13

[39] . Ms.' Kinchen argues that Ms. R.__has proven beyond a reason.able doubt that Mr.
G. was in contempt of the Court Order. Sh'e says that the order is very clear. They are
each to have K. residing with them oh alternate weeks. That order confirmed what they
had prev_iously agreed to in 2009. Origin_afly the.exchange date was Wednesday, but

then it was changed until Friday.at 3:30 pm after school.

[40]  They continued to follow this schedule after the June 25 Order, except that she
~ and K. went to Nova Scotia for the two Weeks. She says that she advised Mr. G. of this

- in Marc.h,' May and July, but had no response from him.

[4.1]— It was her week to h_ave_K; _from Friday, September 10™ to Friday, September
17" She agreed that he cou!d' stay with his dad until Sunday. Her counsel says in the

. outline.supporti.ng.the contempt application that Ms R., Mr. G. and K. had alt agreed

that Mr. G would drop K off at her home at around 3 00 on Sunday. Mr. G. told her he

wou[d brrng K back on Sunday before 2: 00 pm. ThlS did not accur.

_[42] She relies on the events | have already reviewed Ieading up to the filing of the

Court Application on Thursday', .Septe_mber 16, 2010.

'-"[43] Ms Krnchen argues that the onty answer that Mr G gzves is that K. drd not want
to return. That she says, is not a defence to an appllcatton for civil contempt IVIr G

o need only dehberateiy dzsobey the order, and he did that
[44] _Ms_. Kinche'n emphasiz_es the importance of the law of contempt in that it
-~ emphasizes the ru'I'e: of law and the importance of abiding by orders of the Court. It is

* used to demonstrate to a party and members of the public that deliberate disobed_ience
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of an order is not acceptable. Sh_e says that a person such as Mr. G. cannot treat a
court order as unworthy of notice. If those who disag_ree with court orders are allowed to

ignore them, the orders become meaningless.

- [45] She says that the law confrrms thatitis partrcularly rmportant in family cases that
| the partles follow court orders. Drsputes should be resolved effectlvely, efficiently and

economrcally, particularly when there are chrldren involved.

[46] She says that Mr. G. should have called Ms. R. about his concerns he now raises
| '_"about the state that K. was in and that he said he would ran away. She says he did not

~ call her at all, even to tell her K. would not return.

[47] _She submits that Ms. R. was under no obligation to go to his home and try to
persuade K. to return. In fact, he had forbidden her from attending at his property. Nor
was she required to go see him and confront him at school. That would only make

matters worse. The obligation was on him, not her.

[48] .An. is’sue arose with respect to the admissibility of the report of a psyohologist; Dr.
_ Posthuma. Mr. G. is also involved in a.co:_ur:t case involving his second marriage and.the
| oustody'oi his two daughters. In that c.ase,. Dr. Postnuma was_'reia"ined to'prep'ar_e a
“custody and access report. Mr.-G., through his new oounsel, _asked.Ms.'_R., throdgh her
| counSeI if she 'vv'ould .agree to'oartic'ipate in a custody and acoess report prepared by
Dr. Posthuma in which K would partrcrpate She agreed Ms R.. Mr. G and K did fully

: partrcrpate and Dr. Posthuma completed that report on November 10 2010
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48]  Ms. Kinch_en argues that the report, prepared after the date of the alleged
contempt', and not in the course of these proceedings, is not relevant to these
pr.oceedings. The issue is whether Mr. G. intentionally disobeyed an order of the Court.
What K may think about custody is not r_ele_\)ant to that point. In any event, Ms. R. says
that K told. her during the course of events Ieading up to the contempt allegation, that
he wrshed to live with his father Ms Kinchen also argues that the report has not yet
_been tested for rellabrllty That is usually done by cross-examlnatlon and other :

evidence, rnctudrng, sometimes, other expert evidence.

~ b. Reasons Why Mr. G says he was not in Contempt _ o

[50] There are a number of reasons why Mr. G, through his lawyer, Mr. Wlebach _

says he should not be found in contempt

[51] Mr. Wiebach says that the June 25“‘ Order was not clear and concise_and lacks
'the precision_ and certatnty_ needed.to_.'_foun_d a contempt'or_der.. He says that it is, not
o rclea'r and 'prec'ise in. its direction to. Mr. G a.nd Iacks the precision and certainty needed .
to found a contempt order. He says rt did not say how the order was to be carried out. It
dld not: state when the weekly exchange was to begln or |dent|fy how the exchange

_ Was to be |mplemented state where and when the exchange was to take place He .

S says that with respect to the exchanges there were a number of questrons left open For

_ example did one party have a duty to delrver K to the home of the other'? Did both

- have a duty to retrleve hlm?
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[52] Mr. Wiebach also argues that the Application does not state, though it can be
inferred, the order of which he ié in contempt, the terms of the order, or the conduct on

Mr. G.’s part that breaches the order.

53] He submits that while counsel for Ms. R says that Mr. G. refused to rei_um K, the
order imposes no .obligatioh to return him or obligation to retfiéve him. She 'therefore,'he .
says, is seeking to have Mr. G. found in contempt of an order that was never made. He
says that while Ms. R. asserts that all agreed that Mr. G. would drop K. off at Ms. R.'s

_ _'_home', that conclusion is not supported by the evidence.

[54] Mf. -W.iebach argues thét bo.th-.Ms. R. and Mr. G. treated the 6rder for an
alternating week .access séhedule as a matter of .discretion. He says that they, by their
own conduct, chose to obey or disobéy the order'_aé they saw fit. He référs to the trip to
Nova S_cotié, whi'ch__.h.e says was dOhe without Mr. G.'s prior égreément. He says one

~ could érgue thaf Ms. R..hérself was in bf.e.ach-'c.Jf the order by faking K. to Nova Scotfa | o

~and by agreeing to extend Mr. G.'s “access” to 9 days. -

[65]  Mr. Wiebach also relies upon fhe evidenCe.as o what 'éctually happene_d_ in the
time frame leading up to Justice Stach.’_s..order on.Selptember_ 17, 2010, emphasizing.
tha.t what héppenéd was a mai_’tér between K. and his mother and did not involve Mr. G.
He also points to the fact that K. was adamant that he did not want .t_o return and _thét he |

s a mature 13.year old who is ffuétrated that his views are being_ighored.-

- [56] ~Mr. Wiebach .a'rg'ues'. .t_ha't the report. of Dr. Posthuma . is releva'nt, in_'es.sence.‘

_béCause it can assist the Court in assessing the reliability of the evidence about K.’s
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reaction and his true wishes. It addresses, he says, some poisonous suggestions about '

Mr. G.’s conduct.

[57] Mr Wiebach refers to Mr. G.s evidence about that happened. | have already
- ‘referred to some of that evidence. In addition, Mr. G. says he reaily feels the situation is
nothing to do with him and is something that Ms. R. has to deal with. He states, | feel
the situation has to defuse for the best interest of both parties before its safe for K. to try
and work things out with his mother.” He also says that there is a dispute between Ms
| R. and her son; he,__Mr. G., is simply caught in the middle of her situation. He should not
-be_held-accouhtable for something that was initiated by objects or her sons own wishes:.
He repeats that he has done everything he could to assist in the return of his son to her

home.

[58] Mr. G. also says that K. is a mature respectful mtelllgent and generally well

| behaved teenager He has expressed a desire to resmte with hts dad on a full time baS|s
and his mother having reasonable access, and in the week Ieadmg up to the court
aoplioation .dug in his hee!s. He refu'sed'to return to this mother'and told Mr. G. that he
Would not go. K. told hlm that if his dad took h!m to hlS mothers house he would run

| away and go to his paternal grandmothers home He says that K had been agltatmg for
some trme to spend more time .wrth him and notes that, based on her affidavit, K. had-
beeh puttihg. p'ressure on her for several weeks to be_ allowed to Spend more .tim_e with

him.

[59]' " Mr. G. then says t'hat if K.-had been willj_ing to go to his mother’s hou_se he would

' 'have dropped_-him off on the way back on Sunday, September 12, 201 0. Because K.
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was so adamant and so emotional in his refusal, he was concerned what he might do if
 he forced him to:return to his mother's house. He said he took him to his home instead

" and asked him to calt his mother to try and \rvork things out “and | know that they spoke”.
He says he hoped that the matter would be resolved ahd he continued to hope that they

would be resolved during the week.

[60] He also suggests that Ms. R never drove to his home to pick K. up or went to his
| school. He says that had she come to his house he would have encouraged K. to go

with her. _

[61]_ : Mr G. a_Iso spoke 'about the implications- of the Order of Justice Stach, ordering
- himto return K.. to his mother-. He said he told K. that:the court ordered him to return him
: .to his mother and that a contempt application was pending. Mr. G. said that K. realized |
that his refusal to return to his mother had very serrous repercussions for h|s father and

-'therefore returned to has mother W|thout |nC|dent

[62] Mr. G. told the Court that with the benefit of hmdsrght he reahzed that he should o
have told K., before Ms R was requlred to make an applrcatron that if K. did not return,
he, Mr G., could be i in trouble with the courts Mr G. added that he had assured K. that |
'“he would be brrngrng an apphoatron to change the access arrangements He says that,

.' unfortunately K. was very upset that hlS wrshes were not berng con3|dered He refused
o return to his mother houses and "I was concerned that he would run away from his |
mothers if | returned him agamst his wul ! was more concerned for his safety if | forced
. himto return an_d l_ess_concern than | should have been_a_bout the legal conse_q_uences

to me.”
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[63] Mr. G. says that he i.s genuinely sorry for the difficuity this has caused and there

. has been no repetition of the conduct leading up to Mr. R.’s Application.

[64] He says that it is his intention to make application for an order varying the access

arrangements to bring them into line with the recommendations of Dr. Posthuma.
IV. REASONS FOR THE DECISION

[65] - There is no dispute in this case about the relevant legal principles. Justice Veale,
of this Court adopted the law in this respect sum_rnarized by the .British Columbia
B Supreme Codrt: Gwich'in Development Corp. V. Alliance Som‘c Drilling Inc., 2009 YKSC
. [66] Civil contetnpt proceedings are quasi-criminal in.nature Ms. R has the onus of
- ..provmg the elements of civil contempt beyond a reasonable doubt. The strict rules of.
: --eV|dence those that would apply at a trial, apply. A reasonable doubt is not a doubt
S based upon sympathy or pre;udlce, rather, it is based upon reason and common s_enset

| it is logically connected to the evidence or absence of evidence It does not invotv'e

', _proof to an absolute certamty it is not proof beyond any doubt nor it is an lmaglnary or.

e fr!volous doubt and more |s reqwred than that the person is probably gunty R.v.

- LIfChUS [1 997] 3 S.C.R. 320. Proof beyond a reasonable doubt fal!s much closerto
absolute certainty than to proof on a balance of probabllltles R. v Star (2000) 147

C. C. C. (3d) 449 at 545 [242] (S.C.C) -

[67] ! Wl|| now consnder the Iegal pnnmples relatmg to the specnﬂc |ssues raised in thIS |

: _case and apply them '
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a Whv | have found that. the Order was clear and concise

[68] The order must be clear ahd precise in its directions to Mr. G. If the o'rder is
ambiguous Mr. G. is entitled to the most favourable interpretation of the Order. A lack of
‘ precision is fatal because the conduct to.be condemned cannot be ascertained: Hama

v. Werbes, 2000 BCCA 367 at 16.

[69] In my opinion the order is clear. and preciee. It says K. .s_hall reside with each
party'ort alternating weeks. Mr. G. had no trouble understanding the order. In his
~November 25, 2010. affid_avit, he acknowledged, at para. 3, that: *| was of course aware
tbat a_n order had been made by the Honourable Madam Justice Martinson on 25 Ju.ne
- ._2'0-1'0_, stipulating that K. reside with me or the r'espon.dent on alternating weeks.” He
"ats.o .says that during July and August, with the exception ot a two week period when
Ms. .R took K ‘to Nova' .Scotia' be “gen'erally. .picked K. up at the plaintiff’s residebce_.
-when |t was time for him to stay wrth me she typlcally pICked K up at my res:dence
when it was tlme for K to return to his mothers house.” In saylng this he acknowledges

that they were foltowmg the schedu!e

[70] He takes no issue with the fact that since the Order was made, when K. was in

. “school, the eXChange'date was Friday at 3:30 p.m.

: [71]  Once school started agaih, that is what they did. K. resided with Mr. G., based on
. '_ -the'-Order frorn Friday September 3 2010 to Friday Se‘ptember 10, 2010 and Ms. R.’s -
o next week was from Fnday, September 10th at 3:30 prm to Frlday September 17th While

fQ - she agreed to let K stay W|th his father untit Sunday September 128 2010 at request K
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made on Thursday, September 9" her agreement did not extend beyond September

12t

[72] This Order did not have to give specific directions to Mr. G. as to \rvhen or hovrr
-. the'exchanges were fo be implemented. It was confirming a sche'du.le already in place
that both'agreed to. They both complied with the schedule after the Order was made. |t
was not nec.essary for the Order to say that Mr. G. must retrieve K. or return K. The

E obligation was to ensure that K. resided with his mother on the alternate week.

b.  Why | have found that Ms. R.’s Appl[catron for contempt does specify precrselv the
provision of the order alleged to have been breached.

: [7_'3]- ‘Ms. R.'s Application for contempt must specify precisely the provision of the
| -_o'rder alleged to =be have been breached. That is because Mr. G. cannot be found in

-_ contempt of something_ for'_whi_ch he_ has not been 'specifically cited_.

[74] Ms R S affldavrt sworn September 16 2010 forms part of the Appllcatron As i
noted at the start, the Apphcatron states that at the hearrng of the Applrcatlon “the
' applloant will rely on the Affidavit of [Ms R. ] sworn on September 16, 2010 and the

' other process flled herein

[75]. : .In it..s'he says that the court order at issue is the one granted by this. Court on
June 25 20101 |n whrch K was to reside wrth his parents on alternatrve weeks Her
.allegatron is that the Order requrred that K reS|de W|th her for the week startlng on
:_._.-Frrday September 10, 2010 at 3 30 p m. to Frrday, September 17, 2010 at3:30 pm.,

that she agreed to letK stay Wlth his father until Sunday September 12 2010 but no' :
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longer, that Mr. G. was requi_red to ensure that K did reside with her after that, until

- September 17, 2010 at 3:30 p.m. and he failed to do that. -

[76] Mr. G knew what the allegation wes and, in his own affidavit, responded to it in

g detail. He hes nev_er said that he did not know what the allegation was, or that he did not
think that the exchange da.t_e end time was Friday, September 1.0th at 3:30 p.m. Rather,_
.he has provided an exp!an_ation as to why he did not comply wit.h the Order based on
K's wishes and conduct. Mr. G.’s evidence is that if K. had been willing to go to his

| mother’s house he would have dropped h_im off on the. way home on Sunday,
September 12,2010. His explanatio.n through his lawyer and in his emall is not that he.
did not think the order required him to return K. to hts mother's care. Rather, he

~ provides an explanation as to why he did not comply.

' :' c.  Why Mr. G.’s conduct constitutes contempt

[77] ' To .cohstitute deliberate oontemot;' Mr. G.’s conduct r.n.ust be_ intentional, as

._ opoosed to 'acc_ident‘al or uhintentional. There is no requiremeht that the conduct be
wilful; it is not necessary that Ms. R. prove that Mr. G. intended to disobey or flout the
order of the CoUrt.'Rather the offence consists of the intentional doing of an act that is
“in fact prohibited by the order All that is necessary to establtsh the contempt is proof of.
:dellberate cond uct that has the etfect of contravenlng the order an lntent to bring the

E Court into drsrepute or to interfere Wlth the due course of justlce or W|th the lawful

process of the Court is not an essentlal element of civil contempt

[78] | have con_sidere_d Dr. Posthuma's repott. It is not relevant to the question of

wheth'er Mr. G. i_n_tentiona'lly d_i'd_ _an'ect't_hat is in fact prohibited by the order. Aspec_ts of it
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are relevant to the question of the consequences of the contempt. It would likely be

relevant to any future application to vary the June 25, 2010 Order.

[79] Ms.t R. and Mr. G. did not_t_reat the Order for an alternating access schedule as a
matter of diecretion.’ Rather, they fotlo\nred the _Orde'r uniess they both agreed otherwise..
" The only logical inference to 'be drawn from the evidence before the Court is that Mr. G.
implicitly agreed to K. going to Halifax for two_ weeks beoause K.s grandmother was

celebrating her 80" birthday.

[80] Mrt'G.’s legal obligati'on_ under the Order was that he was required to ens.Ure that
| K. did'.reside with his mother from at least September 13 2010 until September 1? B
- 2010 at 3: 30 p.m. and he failed to do that That conduct was deliberate, and had the

effect of contravenrng the order

_[81] ! agree With Mr. Wiebach when h’e says that whi!e Ms. R. asserte that all agreed
' that Mr G would. drop K off at Ms. R's home on September 12th, that conclusron is not
supported by the evidence.. However-,_ it is clear _that. Ms. R._only agreed that K. could

stay with his father until Sunday, September 12"

d. The reasons whv people must comply with Court Orders

o [82] I agree with what Ms, Klnchen has said about the |mportance of following court
_orders Mr G. cannot treat a court order as unworthy of notice. If those who dlsagree

wrth court orders are aliowed toi |gnore them the orders become meanlngless

R '[83] In a_family Iaw_ case involving _custody, a Judge 15 only asked.to decide what i_S.tl_’t |

a child’s best int_erests when'th'e child’s parents:_.can'not agree. In this case, the Court
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was asked to decide what was in K.s best interests and did S0, reeulting in the order in

question.

[84] Itis not unusual for one parent to disagree with what_.the Court says. That parent
can appeal the Order. However, if the order is net appealed, or if it is .net changed as a
.r.esult. of an appeal, .that' Order stands', and determines what is in, in this case, K."s best
'i.nterests. This Court Order, like all other court orders, was not a polite request by the

- Court asking Ms. R. and Mr. G to do certain things. It placed formal Iegal obliga’rions

~ upon both Ms. R.. and Mr. G. that must be met; formal legal sanctions can be imposed if

. they do not comply.

| [85] This treatment of court orders is not an arbitrary rule, made without reasons.
There is of course the obvious reason that the rule of law forms the basis of a civilized

s’ocie'ty.'B_ut, in a case involving custody, like this one, the r'ea'sons: go far bey-on.d that.

[86]  Kids, e.'spe‘cially when their parents are in conflict about them - and before the.

| courts in a case to do with them .— need re ha‘re a workable soiution assoonasis

._ reasc'mable nossible, 'so: that the _conﬂict in which they are caught can step and se that
they can have some certainty.'about their r‘uture.'_ Study.after st_udy has.shown that
COnﬂic't between parente rela{ing' to their custody can be very harmful to children’s.
physrcal and mental weII belng not Just when |t is happenlng but also later in thelr lives.

Ongomg court Irtlgatron can make the situation even worse.

[87] ' Ob'tai'ning a workabte reso'lution and C.ertainty ar'e.provided by final lorders' made
ina trmely way, whlch are oniy subject to change if there has been a matenal change in:

the clrcumstances that exrsted at the trme the Order was made When a parent rgnores
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a court it order, doing so often prolongs and escalates the conflict, causes lack of

oe_rtainty, and contributes to the harm that can be caused to chiidren.

e. What Mr. G. should have done and not done. and why

[88] Mr. G., you are the 'parent, and K. is a ch.ild.. it is your responsibility,.both Iegally, .
and as a good parent, not to place K. in the. middle of issues that a.re between you and |
Ms. R. It is your responsibility, n.ot K. ’s' to deal directly with Ms. R if changes to the
schedule need to be made, or if problems arise. She made that request of you on

August 28th and you did not respond to her.

_ .[8_9] It should not have been K. who spoke to Ms. R about changing the sohedule SO

i that K. could spend an ektra two days with you. You shouid have phoned, got her
o agreement and made arran.gements as to when K. would be returned While | agree

- that the fight was between K. and his motherm fi ghts happen between parents and kids -
hrs age — it does not mean that the problems that arose had nothlng to do wuth you. As a

responsrble parent you had an obligation to deal with them. -

-~ [90] '. You have said you had a .number of concems about K. and | have aceepted that.
. You should have called Ms. R. to tell her about the concerns ydu had so th_at the two of
: you, as th.e parents could 'tn/ to reach. a .solutio.n th.at y'ou both felt Was in K's best'
| mterests You could not and you cannot make a unltateral decision about what the best
so!utton is. Itis very dn‘frcult to understand why you did not even phone her to say that K -

~ would not be returnlng to her home
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[91] If you could not reach an agreement with her, then your obligation was to comply

with the Order, or immediately come to court to ask the court to change it.

- [92] It was not and is not appropriate to take the view that K. has the right to decide,

on his own, what is in his best interests. | agree with Justice Stach when he says that

this'a't para 3:

In his submission made personally to the court today, D.G say that he is merely
abiding by the wishes of his son, who does not want to return to the home of his
mother. D.G. appears content to permit K. to make that decision. It is
fundamentally wrong for D.G. to take that position. By simply allowing his son to
decide in respect of a serious matter is in my view, not responsible parenting. To
permit that in the face of a court order, deliberately and recently made, is S|mply
not on.

[93] | have made it clear in my earlier decision that children have a voice, but not the

choice. That i.s why | faised the questioh of his participation.
IV. CASE MANAGEMENT

[94] | confirm the statement | made at the start of-.this proceeding that | am now
selzed of any further appllcatlons that may be made in thls case, mcludlng any
appllcatron to vary my June 25 2010 Order, so that there can be a t:mely resolutlen that
dsin K.’s best interests. He, like other chlldren,_ needs_to have the ongoing conflict
b_etvyeen his parents, in which he is c'aught, end; he needs some ceﬁainly about his
- future: paras'.'82 .— 87, above., Hav_i'hg one judge, and in this ease the judge who heard
" the eustedy 'applicat.ion, deal with an_y-furth'elf applications 'to- enforce the_ ofder, ahd any_' '
» ab'plications te -cha.n_ge it, helps to achieve thos_e _ebjeetive_'s. As that'j"udge,. | have .

- relevant ihf'orr'n_a'tion. about the parents and the child, | know what bfd_ers_.yvere made and'
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why they were made, and | know the evidence upon which .they were based. As such |

am well placed' to both enforce the orders, and to c_chsider any'application to vary them.

Seet A.A v. SN.S., 2009 BCSC 372, at paras. 74 — 87, and One Case - One |
: Speéia!iéed Judge: Why Courts Have an Obfigation to Manage Alienation and other

'High Conflict Cases, Family Court Review, 48(1), 180 to 189.
- V. COSTS

{951 The remaining issue; whicﬁh is unrelated to the question of thé'consequences o.f '
contempt, relates to thé court costs. On the question of costs, as Justice Veale said in
the wabh’ih case, there is a considerable amount of authority sayi.ng that there should

B be or can be an award of court costs on a special costs bams in contempt cases. L}ke

Justice Stach | conclude that Ms R is entrtied to 'special costs equal to the Iegal fees

that she has mcurred since the appearance before hzm on September 17. Those cosls

are to be paid by December 31, 2010, unless o’cherwse agreed between the parties,
| [86] | direct that a transcript of these oral reaéons be prepared and filed,
[DISCUSSION WITH COUNSEL ABOUT COSTS]

[97]  The costs are sub}ecf to taxation.

 [98]  Thank you. Court will then adjourn.

~ MARTINSON J.
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