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REASONS FOR DECISION 

 
Introduction  

[1] In a previous decision, I granted the defendants’ application to strike the plaintiff’s 

Amended Statement of Claim because he had not pleaded any material facts in support 

of the few bald assertions made in his claim. I ordered that his Amended Statement of 

Claim be struck in its entirety because it was wholly deficient and it was plain and 

obvious it disclosed no reasonable claim. However, despite my stated concerns that the 

plaintiff, a self-represented litigant, had not seized any of the previous opportunities 

afforded to him to remedy the lack of pleaded material facts in his Amended Statement 

of Claim before the defendants filed their respective applications to strike, I concluded 
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he should nevertheless be granted one last opportunity to do so within a specified 

timeline (Mclaughlin v Canada (Attorney General), 2024 YKSC 5 (“Mclaughlin”), at 

para. 48). 

[2] I also determined that, in the event the plaintiff chose to amend his pleading, the 

defendants should be given an opportunity to file written submissions on whether the 

plaintiff’s amendments were responsive to the Court’s decision. I clearly indicated that 

the plaintiff’s claims would be struck without further leave to amend, and his action 

dismissed, if he failed, once again, to set out the necessary material facts in support of 

his claims. 

[3] The plaintiff did amend his pleading within the time imparted to him. In his 

Amended Amended Statement of Claim, the plaintiff now asserts that (i) the Public 

Prosecution Service of Canada (“PPSC”) acted maliciously by withholding disclosure 

from him for 250 days while he was detained pending trial; and (ii) the Whitehorse 

Correctional Centre (“WCC”) displayed a picture of his “full body in the newspaper” 

thereby taking “the fairness out” of his trial. The plaintiff did set out a number of factual 

allegations in his Amended Amended Statement of Claim regarding his Canadian 

Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982 (“Charter”) claim 

based on an alleged breach of the Crown’s disclosure obligation and his claim for 

malicious prosecution. Also, in his Amended Amended Statement of Claim, he 

specifically referenced an affidavit with four appended exhibits, filed on the same day he 

amended his pleading. 

[4] The defendants filed written submissions within the imparted time arguing the 

plaintiff’s Amended Amended Statement of Claim should be struck without leave to 
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amend because his amendments are not responsive to the Court’s decision and do not 

disclose a reasonable claim. 

[5] The plaintiff filed written submissions in reply. 

Positions of the Parties 

The Attorney General of Canada 

[6] The Attorney General of Canada (the “AGC”) argues the plaintiff’s amendments 

are not responsive to the Court’s decision and continue to offend Rule 20(26)(a) of the 

Supreme Court of Yukon Rules of Court (the “Rules”) and the common law because the 

Amended Amended Statement of Claim fails to particularize material facts that support 

each of the plaintiff’s causes of action. The AGC submits no evidence is admissible on 

an application to strike under Rule 20(26)(a) and the Court should not consider the 

documents attached to the plaintiff’s affidavit filed when he amended his claim. 

[7] In the alternative, the AGC submits the plaintiff’s claim based on an alleged 

Charter breach for late or incomplete disclosure appears to be based on the same facts 

and issues he already raised in his criminal matter (R v McLaughlin, 2022 YKSC 1). 

Based on that assumption, the AGC submits that, as the same allegations advanced by 

the plaintiff in his Amended Amended Statement of Claim have already been fully 

canvassed, argued and judicially decided in his criminal proceeding, issue estoppel and 

abuse of process preclude the plaintiff from advancing and litigating the same 

allegations in this civil proceeding. The AGC argues that, as a result, these allegations 

and related claims should also be struck pursuant to Rule 20(26)(d). The AGC submits 

evidence may be considered under Rule 20(26)(d). 
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The Government of Yukon 

[8] The Government of Yukon (“Yukon”) submits the plaintiff’s Amended Amended 

Statement of Claim is not responsive to, or compliant with, the Court’s decision to strike 

his Amended Statement of Claim with leave to amend. 

[9] Yukon acknowledges the plaintiff has clarified that the allegation against it 

regards the publication of “his full body picture” in a newspaper while he was detained 

at the WCC, which “took the fairness out of [his] trial”. However, Yukon submits the 

plaintiff’s allegations fail: 

(i) to identify the nature, or legal basis, of the duty owed to him by Yukon; 

(ii) to describe how that duty or any other cause of action was breached; and 

(iii) to describe the nature of the damages allegedly suffered. 

[10] Also, Yukon submits that the plaintiff’s affidavit with four exhibits filed in support 

of his Amended Amended Statement of Claim does not contain any explanations or 

submissions as to the purpose of the exhibits. 

[11] Yukon argues the Amended Amended Statement of Claim should be struck 

without further leave to amend because the plaintiff continues to rely on bald assertions 

that are so deficient that Yukon does not know the case to be met. 

The plaintiff 

[12] The plaintiff submits the information he provided in his Amended Amended 

Statement of Claim and the documents he listed in his pleading, support his claims 

against the defendants. In his written submissions, the plaintiff, who is self-represented, 

provided additional information and explanation about the relevance of the four exhibits 

attached to his affidavit and how they support his claims. The plaintiff submits these 

exhibits show his claims have merit. 
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[13] The plaintiff submits that Exhibits A, B, and C to his affidavit support a finding of 

malicious prosecution and of a Charter breach because they reveal the Crown 

prosecutors knowingly withheld evidence from him and disregarded the constitutional 

timeline within which they must discharge their disclosure obligation in a criminal case. 

[14] The plaintiff submits the circumstances surrounding the Covid-19 Pandemic, 

which existed at the time, cannot excuse or justify the delay he experienced before 

obtaining his disclosure in his criminal matter while being detained. The plaintiff also 

submits the Covid-19 Pandemic did not create or justify a legal timeframe that would 

give the Crown more than “double the 100 days it should have taken’” to provide him 

with his disclosure. 

[15] The plaintiff submits the transcript of his court appearance before the Territorial 

Court of Yukon on April 29, 2020 (Exhibit A), reveals he was self-represented after the 

breakdown of his relationship with his former lawyer and highlights the concerns he 

expressed in court about having yet to see any disclosure. The plaintiff submits the April 

29 court appearance, which occurred many months after he was charged, was his first 

court date where the Crown prosecutor assigned to his case was also present. The 

plaintiff submits the transcript reveals he had many questions at the time about his 

outstanding charges and about an arraignment hearing, because he had not seen his 

disclosure. The plaintiff submits he moved his criminal proceeding cautiously while in 

custody awaiting trial before the Supreme Court of Yukon. The plaintiff adds that he is 

seeking punitive damages because he lost his employment due to the Crown’s failure to 

take his situation and matter seriously. 

[16] The plaintiff submits that Exhibit B is also relevant to his claims because it 

reveals the date he received his disclosure. He explains that Exhibit B is a copy of an 
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Information Report about an institutional charge he incurred at WCC on May 6, 2020, 

because he “lashed out” when the Manager of Correctional Services delivered his 

disclosure package to him. 

[17] The plaintiff explains that Exhibit C is a letter he wrote on April 30, 2020, and 

sent to the Yukon Human Rights Commission, the Yukon Minister of Justice, and 

PPSC. He submits the letter demonstrates when the Crown’s office became aware of 

his issues with Legal Aid and of his self-represented status. The plaintiff adds his letter 

also confirms the lack of disclosure and the Crown’s unresponsiveness in that regard. 

The plaintiff argues the letter also shows that the Crown’s office was ultimately 

responsible for the disclosure failure because they took almost two months after being 

alerted about his situation before delivering the disclosure to him at WCC. 

[18] Finally, the plaintiff submits that Exhibit D to his affidavit is a copy of the 

newspaper article with photographs he references in his claim, showing him with other 

inmates attending a talk at the Gathering Room of the WCC. The plaintiff submits the 

article provides the necessary background facts to support his claim against Yukon. 

1) Does the plaintiff ‘s Amended Amended Statement of Claim disclose a 
reasonable claim? 
 

Legal Framework 

[19] Rule 20(1) of the Rules provides that: 

A pleading shall be as brief as the nature of the case will 
permit and must contain a statement in summary form of the 
material facts on which the party relies, but not the evidence 
by which the facts are to be proved. [my emphasis] 

 
[20] Rule 20(1) requires a plaintiff to set out, in their Statement of Claim, the material 

facts in support of each of their claims. In Mancuso v Canada (National Health and 

Welfare), 2015 FCA 227 (“Mancuso”), at paras. 16-20, the Federal Court of Appeal 
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explained the important reasons behind the requirement that plaintiffs plead the facts 

that are material to their case in sufficient details to support the claims they wish to 

advance and the relief they seek: 

[16] It is fundamental to the trial process that a plaintiff plead 
material facts in sufficient detail to support the claim and 
relief sought. As the judge noted “pleadings play an 
important role in providing notice and defining the issues to 
be tried and that the Court and opposing parties cannot be 
left to speculate as to how the facts might be variously 
arranged to support various causes of action.” 
 
[17] The latter part of this requirement – sufficient material 
facts – is the foundation of a proper pleading. If a court 
allowed parties to plead bald allegations of fact, or mere 
conclusory statements of law, the pleadings would fail to 
perform their role in identifying the issues. The proper 
pleading of a statement of claim is necessary for a defendant 
to prepare a statement of defence. Material facts frame the 
discovery process and allow counsel to advise their clients, 
to prepare their case and to map a trial strategy. Importantly, 
the pleadings establish the parameters of relevancy of 
evidence at discovery and trial. 
 
[18] There is no bright line between material facts and bald 
allegations, nor between pleadings of material facts and the 
prohibition on pleading of evidence. They are points on a 
continuum, and it is the responsibility of a motions judge, 
looking at the pleadings as a whole, to ensure that the 
pleadings define the issues with sufficient precision to make 
the pre-trial and trial proceedings both manageable and fair. 
 
[19] What constitutes a material fact is determined in light of 
the cause of action and the damages sought to be 
recovered. The plaintiff must plead, in summary form but 
with sufficient detail, the constituent elements of each cause 
of action or legal ground raised. The pleading must tell the 
defendant who, when, where, how and what gave rise to its 
liability. 
 
[20] The requirement of material facts is embodied in the 
rules of practice of the Federal Courts and others: see 
Federal Courts Rules, Rule 174; Alta. Reg. 124/2010, s. 
13.6; B.C. Reg. 168/2009, s. 3-1(2); N.S. Civ. Pro. Rules, s. 
14.04; R.R.O. 1990, Reg. 194, s. 25.06. While the contours 

https://www.canlii.org/en/ab/laws/regu/alta-reg-124-2010/latest/alta-reg-124-2010.html#sec13.6_smooth
https://www.canlii.org/en/ab/laws/regu/alta-reg-124-2010/latest/alta-reg-124-2010.html#sec13.6_smooth
https://www.canlii.org/en/bc/laws/regu/bc-reg-168-2009/latest/bc-reg-168-2009.html
https://www.canlii.org/en/on/laws/regu/rro-1990-reg-194/latest/rro-1990-reg-194.html#sec25.06_smooth
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of what constitutes material facts are assessed by a motions 
judge in light of the causes of action pleaded and the 
damages sought, the requirement for adequate material 
facts to be pleaded is mandatory. Plaintiffs cannot file 
inadequate pleadings and rely on a defendant to request 
particulars, nor can they supplement insufficient pleadings to 
make them sufficient through particulars: AstraZeneca 
Canada Inc. v Novopharm Limited, 2010 FCA 112 [my 
emphasis]. 
 

[21] Rule 20(26)(a) of the Rules clearly provides that the Court may order to be struck 

out the whole or any part of a statement of claim that discloses no reasonable claim. 

[22] The legal test for striking out a claim on that basis is well established. A claim 

should be struck only if it is plain and obvious that it discloses no reasonable cause of 

action. Another way of describing the test is that a claim should be struck out only if it 

has no reasonable prospect of success (R v Imperial Tobacco Canada Ltd, 

2011 SCC 42 (“Imperial Tobacco”) at para. 17; and Ausiku v Hennigar, 2011 YKCA 5 

(“Ausiku”) at para. 18, citing Imperial Tobacco at paras. 17 and 22). 

[23] In making that determination, the Court “must read the statement of claim 

generously, with allowances for inadequacies due to deficient drafting” (McDiarmid v 

Yukon (Government of), 2014 YKSC 31 (“McDiarmid”) at para. 14). However, if a 

plaintiff fails to plead the materials facts, which, if proven would constitute a valid cause 

of action, their statement of claim should be struck (Ausiku at para 18 quoting Imperial 

Tobacco at paras. 21, 26 and 30). 

[24] Rule 20(29) provides that no evidence is admissible on a motion to strike based 

on a failure to disclose a reasonable claim under Rule 20(26)(a). This rule recognizes 

that such an application is not about evidence, but about the pleadings. As a result, the 

application proceeds on the basis that the facts pleaded are true, unless they are 

manifestly incapable of being proven. As stated by the Supreme Court of Canada in 

https://www.canlii.org/en/ca/fca/doc/2010/2010fca112/2010fca112.html
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Imperial Tobacco at para. 22, a plaintiff bears the responsibility to plead the facts 

required to support their claim: 

… It is incumbent on the claimant to clearly plead the facts 
upon which it relies in making its claim. A claimant is not 
entitled to rely on the possibility that new facts may turn up 
as the case progresses. The claimant may not be in a 
position to prove the facts pleaded at the time of the motion. 
It may only hope to be able to prove them. But plead them it 
must. The facts pleaded are the firm basis upon which the 
possibility of success of the claim must be evaluated. If they 
are not pleaded, the exercise cannot be properly conducted. 
 

[25] However, the Court need only accept as true, pleadings of material facts that are 

capable of proof. Allegations based on speculation or assumptions, bare allegations or 

bald assertions without any factual foundation, pleading of law, or allegations that are 

patently ridiculous or incapable of proof do not have to be accepted as true (Northern 

Cross (Yukon) Ltd. v Yukon (Energy, Mines and Resources), 2021 YKSC 3 (“Northern 

Cross (Yukon) Ltd.”) at para. 16; Operation Dismantle v The Queen, [1985] 1 SCR 441 

at 455; Grenon v Canada (Revenue Agency), 2016 ABQB 260 at para. 32; Al-Ghamdi v 

Alberta, 2017 ABQB 684 at para. 110; Brooks v Canada, 2019 FCA 293 at para. 8; 

Grenon v Canada (Revenue Agency), 2017 ABCA 96 at para. 6; Das v George Weston 

Limited, 2018 ONCA 1053 at para. 74, McLaughlin at para. 13). 

[26] Nonetheless, “[t]he pleading should not be struck solely on the basis of the 

complexity of the issues, the novelty of the claims being advanced, or the apparent 

strength of the defences to the claim” (Smith v Potvin, 2021 YKSC 59 at para. 22). 
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Analysis 

a) Do the documents listed in the plaintiff’s Amended Amended Statement of 
Claim and attached to his affidavit constitute documents incorporated in a 
pleading by reference that can be considered as pleaded facts? 

 
[27] Under the heading “Facts to Prove Malicious Prosecution” of his Amended 

Amended Statement of Claim, the plaintiff lists four documents as follows:  

1.Exhibit-A/ Transcripts from April 29, 2020 Court 
Appearance 
Exhibit-B/ Information Report from May 06. 2020 
Exhibit-C/ Letter to Human Rights Commission dated April 
30th. 2020 
2.Exhibit-A/ Yukon News Paper Clipping dated December 
04. 2019 [as written] 
 

[28] As stated earlier, no evidence is permitted on an application to strike under 

Rule 20(26)(a). However, documents expressly or impliedly referred to in a pleading 

may be treated in a summary fashion as being a part of the pleading itself, if it is clear 

the pleading is asserting and incorporating the whole document. I summarized the 

principles applicable to the incorporation of a document by reference in the context of 

an application to strike for failure to disclose a reasonable claim in Northern Cross 

(Yukon) Ltd. at para. 55: 

1. On an application to strike, a judge’s task is to examine the 
pleadings. Evidence is neither necessary nor allowed. 
 

2. A document, referred to expressly or impliedly in a pleading, 
may be treated in a summary fashion as being a part of the 
pleading itself, if it is clear that the pleading is asserting and 
incorporating the whole document, such as an 
agreement. … 
 

3. It is problematic to consider a selected statement from a 
document referred to in a pleading, and treat the statement 
as a fact in the pleading, while not treating other statements 
in the same document in the same manner. 
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4. A document referred to in the pleadings that is subject to 
interpretative issues that cannot be resolved on an 
application to strike need not be considered. 
 

5. A document may be considered in its entirety for the purpose 
it was referred to in the pleading when the underlying facts 
associated with that document have been pleaded. 

 
[29] This summary of principles was not challenged on appeal (Northern Cross 

(Yukon) Ltd. v Yukon (Energy, Mines and Resources), 2021 YKCA 6 at paras. 26 to 29, 

leave to appeal to SCC refused, 40053 (4 August 2022)).  

[30] The plaintiff’s amendments, which include the following allegation: the “WCC 

displayed my full body in the newspaper”, lead to the conclusion that the publication he 

specifically refers to in his pleading is the Yukon News article entitled “Armed with a 

rubber chicken, Crash Test Dummies drummer visit the WCC”, published on December 

4, 2019. In that article, the main photograph is described as follows: “Mitch Dorge sits 

and chats with inmates in the gathering room at the Whitehorse Correctional Centre 

prior to a presentation on December 2.” The article is attached as Exhibit D to the 

plaintiff’s affidavit, which is expressly referenced in the plaintiff’s Amended Amended 

Statement of Claim. 

[31] Based on the principles noted above, I am of the view the newspaper article is a 

document incorporated by reference into the Amended Amended Statement of Claim 

and should therefore be considered as pleaded facts for the purpose of assessing the 

plaintiff’s claim against Yukon. I came to this conclusion because the document not only 

matches the brief description provided in the claim but provides complete details of the 

publication and depiction of the photograph at issue. 

[32] However, it would not be appropriate to consider the other three documents 

listed in the claim as incorporated by reference, because: 



McLaughlin v Canada (Attorney General), 2026 YKSC 42 Page 12 
 

(i) The plaintiff himself treats them as evidence to support his claim rather 

than pleaded facts; and 

(ii) The documents are subject to interpretative issues: 

- In the transcript and his handwritten letter, the plaintiff alludes to his 

previous defence counsel receiving disclosure from the Crown’s 

office but also seems to indicate he did not see the disclosure 

provided to his counsel. 

- In the transcript and his handwritten letter, the plaintiff refers to an 

appeal to Legal Aid for the appointment of new counsel, but the 

documents do not clarify what occurred in that regard; and 

- the date the plaintiff identifies as the date he personally received 

the disclosure in his handwritten letter (dated April 30) appears to 

be different than the date mentioned in the WCC Information 

Report dated May 6, 2020. 

[33] Therefore, I cannot and will not consider the transcript of the plaintiff’s 

appearance before the Territorial Court of Yukon on April 29, 2020 (Exhibit A), the WCC 

Information Report dated May 6, 2020 (Exhibit B), and the plaintiff’s handwritten letter 

dated April 30 (unknown year) (Exhibit C), in determining whether the Amended 

Amended Statement of Claim is responsive to my previous decision and discloses a 

reasonable claim. 

b) Directions given to the plaintiff in my previous decision  
 

[34] The plaintiff’s Amended Statement of Claim was struck because it consisted only 

of five bald assertions that were not supported by any material facts. 
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[35] In granting leave to amend, I considered, among other things, that the plaintiff 

was self-represented. Also, in that decision, I explained that civil proceedings are 

different than criminal proceedings, and that, in a civil proceeding, a plaintiff cannot rely 

on document discovery to disclose the facts in support of their case. I then instructed 

the plaintiff to set out in his “Statement of Claim” all the material facts in support of each 

of his claims against each defendant, as follows: 

[45] However, as I previously indicated to Mr. McLaughlin 
during the case management conferences held in this case, 
a civil proceeding is quite different than a criminal 
proceeding. A plaintiff does not discharge his obligation to 
set out, in his Statement of Claim, the material facts that 
support his civil claims for damages by disclosing all his 
documents to the defendants. The exchange of relevant 
documents between the plaintiff and the defendants comes 
later in the civil process, after the plaintiff and the defendants 
have set out the material facts in support of the claims and 
the defence in their respective pleadings (statement of claim, 
statement of defence and reply). As stated in Mancuso, the 
pleaded facts frame the issues between the parties. They 
are the basis upon which the parties determine which 
documents are relevant and must be disclosed. Those 
material facts also determine the scope of oral discovery. 
Ultimately, they establish the scope of relevancy of evidence 
at trial. 
 
… 
 
[48] As a result, I am of the view that I should give Mr. 
McLaughlin one last chance to amend his Amended 
Statement of Claim meaningfully to set out the material facts 
that support each of his claims. 
 
… 
 
[49] … The Amended Amended Statement of Claim must set 
out the material facts in support of each of Mr. McLaughlin’s 
claims. This means Mr. McLaughlin will have to set out in the 
body of his Amended Amended Statement of Claim what his 
claims (causes of action) against each defendant are, and 
the specific facts that answer the questions of who, when, 
where, how, and what gave rise to their respective liability 
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with respect to each of his claims. Mr. McLaughlin is not 
required to underline his changes in the body of his 
Amended Amended Statement of Claim. (my emphasis)  
(McLaughlin at paras. 45-49) 
 

c) The Charter claim for wrongful disclosure against the AGC 
 

[36] The plaintiff asserts that the PPSC breached his rights under the Charter by 

taking 250 days to deliver his disclosure to him while he was in custody at WCC on 

criminal charges, and that, as a result, he is entitled to financial compensation for the 

unnecessary length of time he spent in custody, as well as for the loss of his 

employment and related income while on remand. 

[37] The plaintiff pleads that, by withholding his disclosure, the PPSC “caused 

unreasonable delay in a show cause bail hearing”. He also pleads the DNA information 

“could have proved that the chance of conviction on many of the charges was slim to 

none”. He adds that the absence of DNA on “any weapons” eliminated many of the gun 

charges; removed aggravating factors from any type of alleged assault(s); and 

completely eliminated any charge of forcible confinement. 

[38] The plaintiff pleads that, by withholding disclosure, the PPSC is responsible for 

the fact it took 15 months before his case proceeded to a preliminary inquiry. He adds 

that by withholding his disclosure the PPSC rendered his trial unfair. The plaintiff also 

pleads that one of the witnesses at the preliminary inquiry testified that it was too dark 

and that they did not see any weapons the night of the incident. The plaintiff further 

pleads that, had this evidence been uncover earlier, his bail conditions would have been 

much less stringent. 

[39] The plaintiff pleads he attempted many times to inform the PPSC that his 

relationship with his lawyer had derailed, and that he had yet to receive any disclosure 
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to properly defend himself. The plaintiff pleads that the PPSC continued to move his 

case maliciously and to delay his disclosure despite his many letters and court 

appearances. 

[40] The plaintiff pleads that he was finally able to speak to the Crown prosecutor 

assigned to his case on April 14. He alleges that, during that conversation, the 

prosecutor told him she was unaware of the delay in the disclosure. The plaintiff pleads 

that, nonetheless, the PPSC still took an additional three weeks before delivering a 

disclosure package to him. The plaintiff pleads this situation resulted in the assigned 

prosecutor removing herself from the case. 

[41] As indicated in my previous decision, Charter violations may give rise to claims 

for damages against unconstitutional government action under s. 24(1) of the Charter 

(Vancouver (City) v Ward, 2010 SCC 27). However, the requirement for plaintiffs to 

plead material facts applies to Charter cases as well, as stated in Mancuso at para. 21: 

There are no separate rules of pleadings for Charter cases. 
The requirement of material facts applies to pleadings of 
Charter infringement as it does to causes of action rooted in 
the common law. The Supreme Court of Canada has defined 
in the case law the substantive content of each Charter right, 
and a plaintiff must plead sufficient material facts to satisfy 
the criteria applicable to the provision in question. This is no 
mere technicality, “rather, it is essential to the proper 
presentation of Charter issues”: Mackay v Manitoba, 
[1989] 2 SCR 357 at 361. 
 

[42] It has long been recognized that an accused in a criminal proceeding has a 

Charter protected right to disclosure (R v Stinchcombe, [1991] 3 SCR 326). As stated in 

Henry v British Columbia (Attorney General), [2015] 2 SCR 214 (“Henry”) at para. 67: 

[67] Disclosure is one of the Crown’s fundamental 
obligations in a criminal prosecution. The Crown is duty-
bound to disclose relevant information to the defence, and 
this obligation is a continuing one. This stringent and, at 
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times, heavy burden on the Crown guarantees an accused’s 
ability to make full answer and defence. Indeed, this was 
precisely the reason that the Court affirmed a constitutional 
right to disclosure more than two decades ago in 
Stinchcombe: 
 

. . . there is [an] overriding concern that failure to disclose impedes 
the ability of the accused to make full answer and defence. This 
common law right has acquired new vigour by virtue of its inclusion 
in s. 7 of the Canadian Charter of Rights and Freedoms as one of 
the principles of fundamental justice... The right to make full answer 
and defence is one of the pillars of criminal justice on which we 
heavily depend to ensure that the innocent are not convicted. 
[Citation omitted; p. 336.] 
 

[43] Charter damages may be awarded for a breach of the Crown’s disclosure 

obligation (wrongful non-disclosure). However, a plaintiff who seeks Charter damages 

on that basis must plead facts which, if accepted as true, would be sufficient to support 

a finding on each of the elements of the test for that cause of action, which are: 

(i) the prosecutor(s) intentionally withheld information; 

(ii) the Crown prosecutor(s) knew or ought reasonably to have known, that 

the information was material to the defence, and that the failure to disclose 

would likely affect the accused’s ability to make full answer and defence; 

(iii) withholding the information violated the accused’s Charter rights; and 

(iv) he/she/they suffered harm as a result.  

(Henry at paras. 31 and 85). 

[44] However, proof of malice is not required for a Charter claim based on wrongful 

non-disclosure (Henry at paras. 56-64). 

[45] As stated earlier, the plaintiff did include additional factual allegations in his 

Amended Amended Statement of Claim regarding his Charter claim that touch upon the 

essential elements of that claim. 
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[46] He pleads that the PPSC’s delay in delivering the disclosure to him personally 

amounts to 250 days (approximately eight months). However, his allegations also refer 

to him being represented by defence counsel for an unspecified time during his criminal 

proceeding. 

[47] The plaintiff pleads he sent multiple letters to the PPSC and there were multiple 

court appearances where he informed Crown prosecutors he had dismissed his lawyer 

and was seeking disclosure because he would be representing himself. However, he 

does not plead when these multiple letters would have been sent and whether he 

received any response(s) to his letters from the PPSC. 

[48] The plaintiff does plead that, on April 14 (of an unspecified year), he had a 

telephone conversation with the Crown prosecutor assigned to his case when she told 

him she did not know about the disclosure issue. He pleads that it, nonetheless, took 

another three weeks before the disclosure package was delivered to him at WCC. 

[49] However, the plaintiff has failed to plead many of the facts required to meet each 

of the elements of the test for this cause of action. The Amended Amended Statement 

of Claim does not contain factual allegations regarding: 

- the dates related to his criminal proceeding that have a bearing on when 

disclosure ought to have been provided to him, in accordance with the 

Charter, including: when the charges (Information) were laid against him; 

the date(s) of his judicial interim release proceeding(s) (show cause 

hearing) and outcome(s); the date of his preliminary inquiry; as well as the 

date and outcome of his trial. 

- the date(s) he retained counsel or when counsel was appointed to him, 

and the date(s) his counsel was removed as counsel of record after the 
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break down of their solicitor-client relationship, which relationship break 

down he alludes to in his claim. 

- whether he was represented by more than one counsel, and, if so, date(s) 

of legal representation; 

- the date(s) he and his counsel requested disclosure or further disclosure; 

what was requested; whether these requests were answered by the 

PPSC, if so when; 

- the date(s) he and his counsel received disclosure; and the date(s) 

disclosure should have been provided to him; and 

- the date(s) and length(s) of time he was detained pending his trial; and 

- his employment status during the criminal proceeding as well as the date 

and reasons provided by his employer for the loss of his employment. 

[50] In the absence of pleaded facts regarding the above events or circumstances,  

the plaintiff’s broad assertions that the PPSC withheld disclosure from him or delayed 

providing disclosure to him personally for 250 days, and that the withheld or delayed 

disclosure led not only to delayed proceedings but to trial unfairness and to him being 

detained longer than he should have been, as well as to the loss of his employment 

income constitute bald assertions without factual foundation. 

[51] Furthermore, without pleaded facts regarding the actual timeline of (i) the criminal 

prosecution from the laying of the charges to the end of the criminal process, including 

the trial date; (ii) the plaintiff’s representation by counsel; (iii) the request(s) for 

disclosure and receipt of disclosure by the defence (either by the plaintiff or his 

counsel); and (iv) the response(s), if any, by the PPSC; and without pleaded facts 

regarding the content of the request(s) for disclosure made by the defence, if any, and 
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of the response(s) of the PPSC, if any, the Amended Amended Statement of Claim fails 

to set out allegations of facts that, if accepted as true, would support a finding either that 

(i) the Crown prosecutor(s) intentionally withheld information; and/or (ii) the prosecutors 

knew or ought reasonably to have known, that the withheld information was material to 

the defence, and that their failure to disclose would likely affect the plaintiff’s ability to 

make full answer and defence; (iii) that withholding the information violated his Charter 

rights, as an accused person; and (iv) he suffered harm as a result. 

[52] As a result, I find it is plain and obvious that the plaintiff’s Amended Amended 

Statement of Claim discloses no reasonable Charter claim for wrongful non-disclosure. 

d) Tort Claim (Malicious Prosecution) against the AGC 

[53] To advance a tort claim, a plaintiff must set out “the material facts needed to 

satisfy the elements of that tort” (Mancuso at para. 26). 

[54] As stated in my previous decision, to advance a claim for malicious prosecution 

successfully, a plaintiff must plead facts that, if accepted as true, support a finding that 

the prosecution was: 

(i) initiated by the defendant;  
(ii) terminated in favour of the plaintiff;  
(iii) undertaken without reasonable and probable cause; 

and  
(iv) motivated by malice or a primary purpose other than 

that of carrying the law into effect. 
 

Miazga v Kvello Estate, 2009 SCC 51 (“Miazga”) at paras. 3, 53-56; 
McLaughlin at para. 30. 
 

[55] In his Amended Amended Statement of Claim, the plaintiff broadly pleads, in 

relation to his criminal proceeding, that “the Crown still moved maliciously and delayed 

giving my disclosure” [as written]. 
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[56] The plaintiff’s following assertions, included in his Amended Amended Statement 

of Claim, regarding the strength of the Crown’s case against him could also relate to this 

tort: 

(i) “facts within the disclosure through DNA could of 
proved chance of a conviction on many of the charges was 
slim to non[e]. With no DNA on any weapons that eliminated 
many gun charges and took the aggravating factors on any 
type of assault and totally elimated any charge of forcible 
confinement.” [as written]; and  
 
(ii) “the key witness at the pre lim testified that it was too 
dark and never saw any weapon the night of the incident. If 
this evidence was uncovered earlier in the case, my bail 
conditions would have been less severe.” [as written] 
 

[57] The AGC concedes that the first two elements of the tort are met and not at 

issue. I must say that, but for the AGC’s concession, I would have had to find that the 

plaintiff had failed to plead facts regarding the outcome of his criminal matter, which is 

an essential element of this tort. 

[58] The third element of the tort requires a plaintiff to prove that the prosecution was 

undertaken or continued without reasonable and probable cause.  As explained in 

Miazga, at para. 63: 

…the reasonable and probable cause inquiry 
is not concerned with a prosecutor’s personal views as to the 
accused’s guilt, but with his or her professional assessment 
of the legal strength of the case.  Given the burden of proof 
in a criminal trial, belief in “probable” guilt therefore means 
that the prosecutor believes, based on the existing state of 
circumstances, that proof beyond a reasonable doubt could 
be made out in a court of law. 

 
[59] In addition, “in the context of a public prosecution”, which is the case here,  

the third element of the test necessarily turns on an 
objective assessment of the existence of sufficient cause. 
… the presence or absence of the prosecutor’s subjective 
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belief in sufficient cause is nonetheless a relevant factor on 
the fourth element of the test, the inquiry into malice.  
 

Miazga at para. 73. 
 
[60] In addition, “the onus is clearly on the plaintiff to prove the absence of reasonable 

and probable cause” (Miazga at para. 58). The plaintiff must therefore plead facts that, if 

accepted as true, would meet that third element. 

[61] There are different sets of circumstances that could meet the third element of the 

test. However, in this case, the plaintiff chose to plead facts that target only two specific 

components of the information in possession of the parties, and more specifically of the 

Crown, in the criminal proceeding (the DNA evidence and a portion of one witness’ 

testimony at the preliminary inquiry) in isolation from the rest of the information available 

to the Crown at the relevant time(s). There are no pleaded facts regarding the absence 

or presence of other information/evidence in possession of the Crown at the relevant 

time(s) or, more generally, facts that address “the existing state of circumstances”, 

which is the subject of the objective assessment under the reasonable and probable 

cause element. The plaintiff’s stated views about the weakness of the prosecution’s 

case against him (absence of reasonable and probable cause) based on his own 

assessment of the impact of two pieces of information on the charges he faced, which 

he describes broadly, without reference to the whole of the information/evidence in 

possession of the Crown, cannot meet, on its own, this requirement. 

[62] The fourth element of the test requires the plaintiff to prove that the prosecution 

was motivated by malice or by a primary purpose other than that of carrying the law into 

effect. This element of the test considers a prosecutor’s mental state with respect to the 

prosecution at issue. Malice is a question of fact, which requires evidence that the 
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prosecutor was motivated by an improper purpose. To prove malice, a plaintiff must 

bring evidence that the Crown prosecutor(s), in this case counsel for the PPSC, was 

acting pursuant to an improper purpose inconsistent with, in this case, the office of the 

Director of Public Prosecutions (Miazga at paras. 78 and 79). 

[63] The plaintiff must therefore plead facts, which, if accepted as true, could meet 

that required element. However, in considering this requirement, I am mindful that, in 

Miazga, the Supreme Court of Canada acknowledged, at para. 80, that “[i]t will not 

always be possible for a plaintiff to adduce direct evidence of the prosecutor’s lack of 

belief.  As is often the case, a state of mind may be inferred from other facts.” 

[64] In this case, the only allegations that could relate to the element of malice are (i) 

the plaintiff’s broad assertion that “the Crown still moved maliciously and delayed giving 

my disclosure”; (ii) his pleaded subjective assessment regarding the lack of strength of 

the Crown’s case, based on two pieces of information without mention of the overall “set 

of circumstances” available to the Crown prosecutor(s) at the relevant time(s); (iii) the 

allegation of delay in providing disclosure to him personally; and (iv) the plaintiff’s 

assertion that the delayed disclosure resulted in the assigned Crown prosecutor 

removing herself from the case. 

[65] First, the plaintiff’s assertion that the Crown “still moved maliciously and delayed 

giving my disclosure” is a conclusory statement not an allegation of facts. In addition, 

this assertion is not supported by anything other than (i) the plaintiff’s own subjective 

assessment that the “chance of a conviction on many of the charges was slim to 

non[e]”; (ii) his allegation that it took 250 days to deliver the disclosure to him personally 

at WCC, which has to be read alongside another allegation referencing he was 

represented by counsel for an unknown period of time and the absence of any specific 
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dates associated with the steps of his criminal proceeding; and (iii) another conclusory 

statement or assumption, without supporting facts, that the assigned Crown prosecutor 

removed herself from his case because of the alleged delayed disclosure. 

[66] As stated earlier, an application judge does not have to accept as true bald 

assertions or assumptions not supported by allegations of facts in the context of an 

application to strike. 

[67] Even considered generously, in their totality, the plaintiff’s pleaded allegations fall 

far short from alleging facts which, if accepted as true, would establish the element of 

malice (or of a primary purpose other than that of carrying the law into effect) required to 

advance a claim in malicious prosecution successfully. 

[68] As a result, I find it is plain and obvious that the Amended Amended Statement of 

Claim discloses no reasonable claim in malicious prosecution. 

e) Privacy Claim against Yukon 

[69] The plaintiff pleads that “the WCC displayed his full body picture in a public 

newspaper’’. He also pleads that “WCC put me in the newspaper and took the fairness 

out of my trial”. As stated earlier, the plaintiff expressly refers to a newspaper article, 

which I found was incorporated by reference in his pleading. The article, entitled “Armed 

with a rubber chicken, Crash Test Dummies drummer visits the WCC’” was published in 

the Yukon News, a local newspaper, on December 4, 2019. 

[70] The article includes a photograph showing the backs of four seated individuals, 

wearing the same clothes (uniform), engaged in a session, meeting or workshop with an 

individual facing the camera. The photo is described in the article as follows: “Mitch 

Dorge sits and chats with inmates in the gathering room at the Whitehorse Correctional 

Centre prior to a presentation on Dec. 2”. The description therefore identifies the four 
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individuals turning their backs to the camera as WCC inmates and the person facing the 

camera as Mitch Dorge. In his written submissions, the plaintiff states he was the 

second inmate from the right on that photograph. However, neither the inmates’ names 

nor any other identifying information is mentioned in the article. Also, other than the 

inmates build, colour of skin, and hairdo, the photograph does not reveal any of the 

inmates’ distinguishing features. I note that, as displayed in the black and white copy of 

the photograph filed by the plaintiff, the four inmates have, essentially, the same skin 

tone. The other two photographs included in the article do not reveal anything more. 

[71] The plaintiff asserts that the publication “took the fairness out” of his trial. 

However, he does not plead any facts that would support this bald assertion. He does 

not plead any other facts regarding any other damages he would have suffered as a 

result of the publication. 

[72] At its core, the plaintiff’s claim is based on WCC authorizing or asking a third 

party (the Yukon News) to publish an article with photographs essentially displaying 

non-identifying information of inmates, including the plaintiff, who participated in an 

organized session or workshop at WCC. However, the plaintiff did not plead, nor did he 

put forward in his submissions any Charter right, legislation or regulation WCC would 

have breached, or any tort WCC would have committed in doing so, which would entitle 

the plaintiff to a damage award.  

[73] Therefore, I am of the view that it is plain and obvious the plaintiff’s pleaded facts 

disclose no reasonable privacy or privacy related claim against Yukon. 
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Conclusion 

[74] I find it is plain and obvious the plaintiff’s Amended Amended Statement of Claim 

discloses no reasonable claim (Charter claim, tort claim or privacy related claim) against 

the defendants and, as a result, shall be struck in its entirety. 

2) It is not necessary to address the AGC’s alternative submissions on issue 
estoppel and abuse of process under Rule 20(26)(d). 
 

[75] Considering my finding that the plaintiff’s Amended Amended Statement of Claim 

must be struck in its entirety because it is plain and obvious it discloses no reasonable 

claim, I do not find it necessary to address the AGC’s submissions about issue estoppel 

and abuse of process because they were made in the alternative and based on the 

AGC’s assumption that the plaintiff’s allegations in this proceeding regard the same 

facts and issues around incomplete or late disclosure already raised, argued and 

decided in R v McLaughlin, 2022 YKSC 1. 

3) Should the plaintiff be granted leave to amend? 

[76] As the plaintiff was already granted leave to amend his claim once, and as I 

found that, even after his amendments, it is plain and obvious his pleading discloses no 

reasonable claim against the defendants, the plaintiff’s Amended Amended Statement 

of Claim shall be struck in its entirety without leave to amend and his action dismissed 

against both defendants. 

4) Costs 

[77] Both defendants seek costs of this proceeding. In a civil proceeding, costs are 

usually awarded to the successful party (Cobalt Construction Inc. v Kluane First Nation, 

2014 YKSC 40, para. 56). However, an award of costs remains discretionary. 

The Court’s exercise of discretion in that regard is guided by Rule 60 of the Rules. As 
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the defendants’ respective applications to strike were ultimately successful and the 

plaintiff’s action dismissed against both, I am of the view that both defendants are 

entitled to costs of this proceeding on a party and party costs basis at Scale A in 

accordance with Rule 60(1)(2) and Appendix B. I find that Scale A (the lowest scale) 

applies because the test on an application to strike is well established. The application 

was straightforward and primarily required the application of the established legal test to 

the allegations and causes of action asserted by the plaintiff in his Statement of Claim. 

The application did not require the parties to conduct extensive legal research. Finally, 

the outcome of this case only determines the rights and obligations as between the 

parties (Wright v Yukon (Government of), 2026 YKSC 37, at paras. 20-22). 

 

___________________________ 
        CAMPBELL J. 


	Introduction

